LOST IN TRANSITION: THE
IF/WHEN/HOW OF DISCLOSING TO AN
EMPLOYER
BEGIN TRANSCRIPT
GIHAN FERNANDO: Hello everyone. If you would take your seats,
we're going to go ahead and get started.
Thank you so much for joining us. I'm Gihan Fernando. I'm the
Assistant Dean for Career Services at Georgetown Law. This is, I believe,
the panel that is a little bit more career and job focused directly. But we
will have elements, as we talk about things, about the state of the law,
building on the prior panel, and then some of the practicalities and
difficulties that students and attorneys with disabilities face in the
marketplace.
We will have, I hope, significant time for your questions about the
particular situations you face as you counsel students or if you're students
yourself. I know that there are students in the audience that have faced
challenges going through the job search.
Before we get started with the panel, I have a couple of announcements
and shameless plugs.
(Laughter)
GIHAN FERNANDO: At Georgetown Law, we are one of the cohosting schools for the Impact Job Fair. How many of you are not familiar
with the Impact Job Fair?
Oh good. This is good. The word is getting out. Impact is, I believe, one
of the very few, if not the only, job fairs that is designed specifically for
lawyers and law students with disabilities. And I just wanted to make sure
that you all are aware of the next one that's coming up. It's August 7th,
2009 in Crystal City - at the Sheraton in Crystal City. Please mark your
calendars. For those of you on the school side, please pay attention to
making sure that your students with disabilities and your alumni with
disabilities think about how you're going to get the word out.

42

JOURNAL OF GENDER, SOCIAL POLICY & THE LAW

[Vol. 18:1

One of the little obstacles sometimes found in terms of communication
and getting the word out is that there is slippage between the career
services people who know about Impact and the disabilities people who
know who the disabled students are. So watch for that information. All of
the information is available for the job fair registration and everything else
is on the University of Arizona Law School's website. And that is the other
co-hosting school for this program.
I have flyers here. Please pick one up. It has the website and other
information. And then importantly, for those of you on the employer side,
think about coming. We have typically had thirty to fifty employers
participate in the job fair - very significant. About half federal
government/half private sector employers is usually the mix.
As we face an increasingly difficult economy, I would also call on those
of you on the school side to encourage your employer contacts to
participate in this job fair. I think it's a very worthwhile and useful program
and one that has resulted in opportunities that might not otherwise have
been there to connect students and attorneys with disabilities with their
employers. So anyway, enough on that.
A second little plug - this is more of an announcement than anything
else - we had an email from gentlemen with the Antitrust Division of the
Department of Justice. They're sitting right here. They would like to take
initiative to develop increasing the number of disabled students in the
Department of Justice and the Antitrust Division in particular, and they've
been having some difficulty in connecting with people and would like more
ideas and thoughts from schools in particular. So any of you who would be
interested and willing to engage in that conversation, please meet with
them after at the end of the conference, and perhaps you can get some good
connections going. I hope you all will be at Impact. That will be a good
start.
(Laughter)
With that, let's just first before we start the panel go down the panel and
talk a little bit about our career paths. This is a thing that's close to my
heart. And in particular, when you have students in the audience, rather
than reading a lengthy bio, we thought it would be more interesting and
productive to have each of the panelists talk a little bit about their pathway
to how they got here.
I'll start. Just briefly, I'm currently the Assistant Dean for Career
Services at Georgetown Law. I graduated from Georgetown Law in 1990
and practiced with a large corporate law firm here in DC. for a few years
before going over to academic administration, my true love. I worked at
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NYU Law School first in career services, then at Cornell Law School in
student services and career services, and now, for the last eight years, at
Georgetown Law.
I've served recently, last year, as the President of the National
Association for Law Placement. It's a program and an association that I
think has been paying increasing attention to the issues of disabled people
generally and of legal folks, in particular. As part of our board orientation
each year, one of the things that we do is we try to take a little time for
advanced diversity training for the board. And, last year, one of the
significant topics we tried to focus on was disability. I was very engaged by
the conversation that we had and learned a tremendous amount. I credit the
good folks here at AU for continuing this conversation and creating this
conference for all of us who work on these issues day to day.
So with that, I'll turn it over to Commissioner Griffin who is with the
EEOC. And tell us a little bit about your path.
CHRISTINE GRIFFIN: All right. It's a long one so settle back.
(Laughter)
CHRISTINE GRIFFIN: I'm really a hundred and two.
(Laughter)
CHRISTINE GRIFFIN: I actually began my federal career as a
member of the United States Army, in active duty, not long after high
school, realizing I didn't know what I wanted to be when I grew up. I
joined the Army to get the G.I. Bill to pay for college. When I got out of
the Army, they were just letting women into the Massachusetts Maritime
Academy, a merchant marine academy. There are five of them in the
country - four state, one federal - and I got a degree in marine engineering.
I was in an automobile accident while a student there and so that
scrapped the issue about working on ships. So I decided to take my
engineering degree and work somewhere else. I got a job at the Food and
Drug Administration ("FDA"). I did a lot of work around medical device
compliance law and decided to go to law school because I wanted to do the
legal piece. I didn't want to just do the investigations and compliance. I
liked the legal work and I hated that I turned all of my good and hard work
over to attorneys in Washington DC, who probably weren't doing it right
anyways. So...
(Laughter)
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CHRISTINE GRIFFIN: I decided I was going to do that piece so I
went to law school. When I went to law school, I was a woman with a
disability for ten years at that point. I knew nothing about disability rights
law. Nothing. I thought I was pretty well educated. I was pretty savvy. I
grew up in Boston. I was street smart I thought. And yet, I knew nothing
about disability rights until I went to law school and learned that there was
the Rehabilitation Act;' that the ADA 2 had just passed the year I went to
law school.
I truly knew nothing about it. And I think a lot of times we assume
people know more than they do. I do know now that every time, when I
went back to Mass Maritime as a disabled student, and when I was working
for the Food and Drug Administration, when things happened that I didn't
think were fair and that were not fair because of my disability, I would say
so. I wasn't afraid to do that. And I got a fabulous reaction - usually the
barrier was removed when I said I don't think something's fair. What I
didn't know is that everyone else knew about the Rehabilitation Act and
other things. I just didn't.
(Laughter)
CHRISTINE GRIFFIN: I went to law school and became exposed to
the area of disability law and went "wow!" I originally went to law school
thinking I was going to do compliance - FDA compliance work probably either working for a medical device company or for the FDA. Instead, I
realized that "oh no, I needed to do this." I needed to do something where
you didn't make any money at all...
(Laughter)
CHRISTINE GRIFFIN: ... but which made other people very happy.

This was about the time Andy Imparato entered my life. I followed him at
the Disability Law Center in Boston as a Skadden Fellow out of Boston
College Law School. I was able to learn a lot there about disability rights,
including the new law that was just being implemented, the ADA.
From there, I followed Andy to Washington, DC. He called me up at the
end of my Skadden Fellowship and said, "I really think you need to work at
the EEOC." The Vice Chair at the time, Paul Igasaki, was looking for a
1. Pub. L. No. 93-112, 87 Stat. 355 (1973) (codified as amended in scattered
sections of title 29 U.S.C.).
2. Americans with Disabilities Act, Pub. L. No. 101-336, 104 Stat. 327 (1990)
(prior to 2008 amendment) (codified in scattered sections of 42 U.S.C.).
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special assistant and someone who knew something about disability law. I
served a year with the EEOC and then I left there and went back to the
Disability Law Center in Boston and was the Director for about ten years,
when guess who called me again? Andy Imparato.
(Laughter)
CHRISTINE GRIFFIN: He said, "I think you need to be a
Commissioner at the EEOC because we're missing one. We need a
disability rights voice on the Commission." We had lengthy discussions
about it.
(Laughter)
CHRISTINE GRIFFIN: Interestingly enough - and maybe he wanted
to get rid of me - but my husband actually talked me into doing it the
second time.
(Laughter)
CHRISTINE GRIFFIN: So I've been at the Commission for three
years. I have had this sort of different career path than a lot of people. And,
this is my second year at this conference. I want to applaud Dean Jaffe and
Dean Fernando and other people here for doing this because it's something
that a lot of law schools and membership organizations don't sit down and
have good discussions about.
I like that we have people in the room that are really pure advocates and
we have people in the room that are saying, "wait a second, let's talk about
why we don't want to provide these accommodations. Or not that we don't
want to, but why we think we don't have to or we shouldn't." So, I think
this is always a healthy discussion.
GIHAN FERNANDO: Thank you.
CHRISTINE GRIFFIN: Thanks.
GIHAN FERNANDO: Larry.
LAWRENCE LORBER: Thank you. Well, my career is sort of a
statement about indirection. I will now date myself. I went to law school. I
grew up in Brooklyn, New York a long time ago because there was a guy
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who none of you probably know called General Lewis Hershey - and there
was something called the draft. And there was something called the
Vietnam War. And at that time, they said if you go to law school, we may
get a deferment. I was supposed to go to Brandeis in some Ph.D. program
for history. And I guess I would have been a cab driver if I did that. So, I
took the LSAT, got a score which none of you will know because those
were the 200 to 800 days. Did well. I said "hey, this is a deal." So I went to
law school at University of Maryland because they wanted out-of-state
students and they gave scholarships, which was important. Finished that.
Clerked on the Maryland Court of Appeals and then was going to go to a
law firm.
And I knew somebody at the U.S. Department of Labor. And they said
why don't you come work here? To which I said what does the U.S.
Department of Labor do?
(Laughter)
LAWRENCE LORBER: I knew about the National Labor Relations
Board ("NLRB") and they said well, "we have this affirmative action stuff'
that the Occupational Safety and Health Act 3 just passed. This was 1970.
So I went there and I got into the Division of Labor Relations and Civil
Rights. They were the lawyers for, among other things, something called
the Office of Federal Contract Compliance ("OFCC"), which was the
government's affirmative action agency, the creator of affirmative action in
employment. And in 1973, as you know, the Rehabilitation Act passed. It
was amended in 1974.
The Labor Department had to decide what to do with it. At that point, I
was very fortunate, and very, very young to have such a great job as
Executive Assistant to the Solicitor of Labor. So I had a meeting and said
why don't we put all these things together? The Vietnam Veteran's
Readjustment Act and the Rehabilitation Act, into the OFCC? And that's
how it became the OFCCP. The "P" were the programs. That's how that
got named.
I worked for a guy named John Dunlop, who is a professor and became
Secretary of Labor, and I wrote some testimony for him. One day they were
looking to fill the job at the head of the OFCCP. All I did was interview
people. All I really did was escort people to the Secretary. I mean I had no
illusions. And then they called me up one day and they said they'd chosen
somebody. And I said "who? I'll get the papers to the White House." And
3. Williams-Steiger Occupational Safety and Health Act, Pub. L. No. 91-596, 84
Stat. 1590 (1970) (codified in 29 U.S.C. §§ 651-75, 677-78 and 42 U.S.C. § 3142-1
(2006 & Supp. 2008)).
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they said "that's already done." I said, "oh, great, who did you choose?"
And they said "you."
I was twenty-eight years old and I was the Deputy Assistant Secretary of
Labor. You can't plan any of this. And the first thing that happened is we
had to revise the Section 503 Regulations 4 which were the first regulations
issued under the Rehabilitation Act because Health, Education & Welfare
("HEW") [now Health and Human Services], which is really dating myself,
was very late in getting out the 504 regulations. And we didn't wait. And
we got out the 503 regulations on employment and dealt with cases that
nobody had the vaguest idea what to do with.
I will tell you the first case that came to the Labor Department, really
probably the first federal employment disability case and it involved the
Wackenhut Company. They provided guards at a test site in New Mexico
and they had all these physical requirements to be able to be a guard. And I
remember saying, "how many guards are there?" They said eleven. I said
"what do these guys do?" "They sit in a room and they look at panels. If
lights come on, they get in trucks or helicopters and go out to see if
somebody is going to try to steal an atomic bomb." And I said "well, why
do they have to be Marines?" So it was the first settlement with Wackenhut
saying that they could not demand physical requirements for this job which
were not job-related.
We then issued the regulations for 503 which talked about, among other
things, what an employer can ask. In that case about a government
contractor, it was what the government contractor can ask. The Labor
Department in those days was very, very active in enforcing the executive
order for race and gender. We had a lot of big cases and we were simply
trying to apply Title VII law and laws we enforced - the Rehab Act which was really controversial at the time. And I - with the benefit of being
young - said, "why? If people could do the job, they could do the job."
We had people in the Solicitor's Office - I think somebody is here now who did have disabilities. And it was no problem providing for them; for
providing large screens and things like that. And that is how I got into this.
And then I'll fast forward. I left. I went into private practice and in 1989, I
was retained by the Chamber of Commerce to be their lawyer for
something called the Americans with Disabilities Act. 5
And I was very active in that. It was fun to do. That was in legislative
stuff really, and in some respects, some of the more enjoyable stuff. There
were differences between employers and the disability community, but it
was really trying to work out the nuances and the issues, I think, without
4. Rehabilitation Act, 29 C.F.R. § 1614.203 (1973).
5. Americans with Disabilities Act, Pub. L. No. 101-336, 104 Stat. 327 (1990)
(prior to 2008 amendment) (codified in scattered sections of 42 U.S.C.).
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being naive about it. There were issues. But the ADA passed and people
thought this would be over. I then got involved with the 1991 Civil Rights
Act which was a very different kettle of fish. It was fascinating to do that. I
represented the business round table and their chamber.
And most recently, as somebody said, Andy Imparato came into my life
about - what was it, Andy, a year ago?
CARRIE GRIFFIN BASAS: You are the common thing.
(Laughter)
LAWRENCE LORBER: Because what happened was the ADA rested.
You know, the Supreme Court in their wisdom choose language from the
ADA which was put in there. For you law professors, be careful about what
you write. There were some findings put into the ADA - because you
always need findings in statutes I guess - and we found out that there were
forty-three million Americans who had disabilities, which sounded like a
good idea because it came from the National Institute of Health ("NIH").
The findings were to show that the coverage of the ADA was meant to be
broadly focused and not narrowly focused. There was no meaning to it.
And I can tell you because I was in the room. And the Supreme Court
thought otherwise, as is their right I guess.
And so a year ago, I guess, the business community and the disability
community started talking. There were hearings. I had the honor of
testifying with Professor Feldman from Georgetown. And I guess we
disagreed a little bit on the ADA Restoration Act. But then we engaged in
discussions over five months, which were some of the most, to my mind,
intellectually stimulating discussions we had. And these were the business
folks and pretty hardboiled I think. And then there were the disability
people, led by Andy, and they were pretty hardboiled.
But the effort was made to try to draft a statute to recommend to our
elected representatives. And we went through lots of twists and turns. And
someday, somebody may write, if all these drafts could be revealed, a
legislative history of how the ADA Amendments Act came to be what it
would appear.
There are some novel parts to it. Some actual, plain English. When you
learn you can get nailed by including vague findings and purposes, then
you can write clear ones. You could put into the statute that the courts and
the EEOC have to follow defined purposes. I think that was sort of unique.
But that's how I got into this. I go back a long way to 503. I remember
the Rehabilitation Act when it passed. I remember Senator Randolph and
others who got up on the floor. You should know the Rehabilitation Act
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was simply introduced on the floor. There were no hearings about it. It was
the result, I think, of a confluence of condescension about the problem and
our inaction on it. And Congress passed the Act, I believe, sort of as an
afterthought. Not that there was any anger about it. I think they just thought
it was a good thing to do. And you can read some of the floor debates under
the Rehabilitation Act. It is fascinating to see what the members were
talking about.
That's how I got here. For those of you who are law students who plan
your career down the line, I wish you the best of luck.
(Laughter)
LAWRENCE LORBER: If somebody would have called me from the
FCC, you know heck I could have been here at your communications law
seminar. But it's been fascinating and I couldn't be happier to be here. And
I couldn't be happier to be here because I'm a labor lawyer.
CARRIE GRIFFIN BASAS: Great. Well, I graduated from law school
about seven years ago now. And I went to law school thinking I wanted to
change the world but I wasn't sure how and what that would mean. And
now I teach law school. I'm a Professor at the University of Tulsa in
Oklahoma. I've now been in Oklahoma for ten months. I used to live in
DC, so I'm marking the months. It's like a prison sentence.
(Laughter)
CARRIE GRIFFIN BASAS: Sorry to the Midwesterners. I teach
Criminal Law, and so I think a lot about sentencing and what kind of theory
of punishment is in place for young professors.
(Laughter)
CARRIE GRIFFIN BASAS: But everybody has been really good to
me in Oklahoma. It's a cultural shift and you have to really, if you go into
academia, be committed to going to some place new and trying out
something new. No matter if you stay there or if you move on later on. But
I didn't really envision myself moving to Tulsa, Oklahoma, obviously. In
fact, when I went on the market last year, you can list all the places that
you're willing to go and the places you aren't willing to go. And I was
going to put Oklahoma down as the place I wasn't willing to go.
Oklahoma and Alaska because I figured my crippled brothers and sisters
with canes couldn't really survive in Alaska. I wasn't going to go there.
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They would fall on the ice and snow. It wouldn't work out so well. Not
Hawaii either, because it was too far away - pretty - but too far away. So I
had three places. I hadn't been to any of them and I realized it was narrowminded that I wouldn't go to these places.
So, anyway, I didn't really plan for this. But here I am in Oklahoma.
And it's worked out in many wonderful ways. But when I went into law
school, I even had reservations about going to law school. And one of my
friends ended up driving me to law school which I guess you could have
taken as a sign when I went to law school that maybe I could have taken a
little time off before I went.
But, I got really involved in doing disability law while I was at Harvard.
I worked for Sam Bagenstos as a research assistant while I was there and
took a bunch of classes. But still I really struggled because I didn't see
other law students with disabilities around or people who self-identified or
who were out as having disabilities. And at the time that I was there - and I
think things have improved - the law school really wasn't sure what to do
with students with disabilities. I went on interviews, and I'm going to talk a
little bit more about this when I talk to you about a study that I did of the
experiences of attorneys with disabilities.
But when I went and talked to career services about going on the market
and talked to them about some of the strange reactions I had on interviews,
they didn't really know what to tell me. Or they didn't really know of any
disabled alumni they could connect me with who could tell me about their
experiences or share information about positive work places or places that
were disability-friendly. It was really discouraging.
And so when I was in law school, I decided to start an online listserv of
law students and lawyers with disabilities. I really wanted to build a
community, but it really helped me get through myself during that time. It
was important to me. And I think that it helped a number of other people at
the time too. But I see these common threads ...

Lawrence and I were

laughing because when Gihan asked us to do this before the panel started,
we weren't sure what our stories would be because we didn't really have a
clear plan for our careers. And so I think with my career, I'm still figuring
it out.

After I graduated from law school, I clerked. I worked for a firm briefly.
I had a real hard time finding a job actually. The large firms didn't really
want me. And it was strange. I had pretty good grades. I graduated from
Harvard Law School. I went to Swarthmore for undergrad. I had good
references. But I had a really hard time finding a traditional law job. I felt
like I didn't have a place in the law.
So, I decided to start a non-profit focusing on emerging professionals
with disabilities. I figured if I couldn't find a place, I would create my own
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place. And I did that for a while and did consulting. And then I got into
teaching. But the message that I got when I went on the market consistently
was, before I even expressed an interest in disability rights, while talking
about me being in my third year and looking for a firm job to start paying
back law school loans was, "you should go into disability rights." And for
me, that was like sending a woman into a firm interview and saying you
should go into gender discrimination law. I mean, it's an inappropriate
thing to say to a candidate.
So I felt like people were struggling. The information schools were
giving out to employers was dated. They had a lot of information about
disability that didn't really explain how the ADA worked and what their
expectations were of employers. And I think those things have changed too.
I think now it has gotten better. The ABA Commission has been more
helpful. The state bars have started to track attorneys with disabilities. And
all of those things have been really helpful. And I think that having the
Impact Career Fair has also helped people along in their careers.
But, I am still pretty young in my career. So I'm interested to see where I
will go. Maybe by the time there's another conference, there will be some
other new chapter in my career. But, I'm enjoying teaching law because I
feel like it's an outlet for me to study this profession which I still don't feel
like I fully understand. But, I very much like this job. This is the best job
that I've had so far.
And I think that with our students, either as teachers or staff members or
deans, the best that we can offer them when they are confused about
careers is to keep encouraging them to try new things, because we set them
up with a lot of pressure to know exactly what they want. Some of them do.
But those people fall really hard when it turns out not to be so great.
I've had a lot of friends from law school who did. You know, people
who for five years slept under their desks at the firm and then that didn't
work out so well. And so then they were very depressed for a long time or
weren't really sure what the next step was. But, for other people who see
the career process as more of a journey, I think that they were able to be
more flexible and more forgiving of themselves and their employers when
it didn't work out so well.
So, I'm open to this exploration in career. I try to encourage my students
to be, and also to not be apathetic about it, which I find to be a really
discouraging response from law students. But I'm looking forward to
hearing what everybody has to say about making this transition.
GIIAN FERNANDO: Thank you, Carrie. And there's such a wealth of
knowledge and information in the comments so far. I'm so glad we sort of
decided to do this on the wing of flight. It's fascinating.
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Let's turn now to the business of the subject at hand, the title of our
panel, "Lost in Transition: The If/When/How of Disclosing to an
Employer." And we'll start with Larry. Larry will talk a little bit about the
state of the law and what the law requires. And moving on from there,
we'll talk more about beyond the law.
LAWRENCE LORBER: Sure. Thanks. Let me begin and again, not to
re-live history but let me sort of go back to the 503/504 days because in
many respects for the subject of this panel, those regulations really set the
framework. Really, things haven't changed very much in terms of what the
obligations of employers are. And then what I'll try to do is talk about a
little practical situation, at least in so far as to tell you I am in the
management law firm, Proskauer Rose. And you should know what advice
employers are being given by their counsel when these issues come up
because the law is fine. There's a practical world. Hopefully they intersect.
Sometimes they don't. And I know you'll all find that shocking.
You may recall when I talked a little bit about my stellar or not so stellar
career, I talked about how we were dealing back in 1974 and '75 with the
Rehabilitation Act, 6 what it meant, and what the regulations meant. You
had to look, as you do, to what preceded it. And what preceded it was Title
VII. And what preceded it were the affirmative action obligations. And
what preceded all of that were two words which I think are the hallmark for
all of the employment laws and certainly are the hallmark for the ADA and
the Rehab Act. And the two words are "job-related." That is, if one can
sum up what these laws require and mean, those are the words, and it's a
very simple concept.
When we were doing the 503 regulations, the question then came up because remember, both nondiscrimination and affirmative action differ
from the ADA - what can employers ask? What should they ask? And,
again, people look at regulations now and wonder, "how were they
written?" And I know Peggy was there and she was writing regulations too,
and I'm not meaning anything, but everybody sort of thinks there's some
great, mystical basis for regulation writing. How do you do it?
Certainly when I was in the government, my view of the world was even before those little yellow books came out - that I should be teaching
'The Rehabilitation Act for Dummies.' How else could you really explain
it to employers? And now subsequently, they want to know what their
obligations are. They don't want to hear complicated explanations. The
more complicated it is, the less likely employers are to follow it.
And so the laws back in the mid-seventies talked about job-relatedness.
6. Pub. L. No. 93-112, 87 Stat. 355 (1973) (codified as amended in scattered
sections of title 29 U.S.C.).
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They talked about voluntary disclosure of information on the part of
applicants specifically to see if they needed, or believed they needed,
reasonable accommodations. And again, I would emphasize that the notion
is "job-related" because the law doesn't give everybody a right to a
reasonable accommodation per se. There has to be a nexus between the
request for a reasonable accommodation, the giving of reasonable
accommodation, and what the job is.
So, if you don't need an accommodation to do the job, regardless of your
physical condition or regardless of any mental impairment, you're not
going to get an accommodation. And asking for something from an
employer when you don't need it is something that, at least in my own
experience on both sides of the equation, is something that you should be
careful about doing.
But nevertheless, the law, I think, is clear that the employer should look
at you and can make no assumption about your condition. The employer
can not ask you, "do you have a disability?" The employer can ask you if
you know the job and if you are aware of the job requirements and the
essential functions of the job. To use the ADA terminology now, they can
ask, "is there any accommodation you need to enable you to perform the
job?" That is the sum and substance. It is really one of the two pillars of
disability law. It's not any more complicated than that.
And you could look at case law where you find so called well-meaning
employers. And when my client said "I meant to do well" and they tell me
what their interviewers discussed, for example, regarding the person's need
for mobility assistance. They asked, "does that preclude your ability to
work inside an accounting firm where you're just looking at books?" You
sort of say, "why did you ask that question? It has no relevance to the job."
So, in terms of what the law requires, as I said, it's a simple notion. It is
"job-relatedness." And on the side of both the employers as well as on the
side of those who are applying for jobs, that should be the hallmark of what
you look for.
Both for the employers and for those looking for jobs, the second leg, if
you will, of this stool, is to have an understanding as to what the job is. Job
titles have no meaning. There are lots of people with fancy job titles and
you don't know what they do or what the titles mean. And so, as you all
know I think, under the ADA the second leg - the second obligation of an
employer - is to figure out the essential functions of the job. What are those
critical elements of the job that make the job what it is?
There are other parts of the job which are nice to do, helpful to do,
maybe relevant to do, but are not the essential functions. And once the
employer figures out the essential functions, it's very important for
applicants to also understand that as best as they can. And I'm not talking
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about applying for a job nowadays because the issue is to get a job - almost
any job. But find out what the essential functions of the job are, and then
match those essential functions with both your abilities and your
disabilities and see which of your disabilities are relevant or may hinder
your ability to show what your abilities are.
Again, that is what the law requires. And that's what the case law
requires, both federal case law and all thirty-nine states that have disability
acts. There is no difference. And to understand that is to put the onus on the
part of applicants to figure out what jobs they're applying for so they know
what the essential functions are, so they know, as best as they can find out,
what they need to know.
The third part of this, and now I'll talk about the employer's side, is it's
important for the applicant to indicate, in my own view, what type of
accommodation they need. And it's really a process request. Sometimes
you can request a specific accommodation. More often than not, it seems to
me what the law requires, or suggests, is that you set forth what types of
accommodations you need so that you can do the job; the specifics of it
such as different types of monitors, different types of screens, all the types
of accommodations.
That's something that really should be worked out with the employer
because an employer is going to look at somebody who says, "I want a
specific monitor." I'll use that as an example, because in the law firm world
- my world now - when you look to what types of accommodations are
requested, that's a key one. There are others as well and I'll get to that very
briefly.
But, the interactive process of the ADA, which if anything has been
enhanced by the Amendments Act,7 requires that you do engage in that
interactive process. And for the employers, those of you who deal with
employers, and for those of us who counsel employers, the hardest thing to
explain is that you have to engage in the interactive process. And the
interactive process is not to be an intrusive type of examination as to what
type of a disability somebody has. The interactive process is designed to try
to fashion out what accommodations might enable this individual to be on
equal footing with another person so that they would be considered equally.
Remember the ADA is not an affirmative action statute. It's a
nondiscrimination statute. The affirmative obligations as opposed to action
under the ADA are the obligations to engage in the interactive process, to
determine the essential functions of the job and to try to fashion out with
the employee or with the applicant what types of accommodations might be
available consistent with the business needs of the employer. And I'm not
7. ADA Amendments Act of 2008, Pub. L. No. 110-35, 122 Stat. 3553 (2008)
(codified in scattered sections of 42 U.S.C. and 29 U.S.C.).
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talking about undue hardship because, quite frankly, for most employers,
the concept of undue hardship is not a relevant concern at all. As a legal
matter, it's extraordinarily difficult to show that the requested
accommodation is an undue hardship.
So that is an important part of this, to engage, as a legal matter, in that
interactive process. Let me talk about the ADA Amendments Act. Now you
heard in the previous panel what it was. I think Peggy and others talked
about it and described the ADA Amendments Act.
One point I want to make clear and I want to emphasize is the ADA
Amendments Act - and I was involved somewhat in the drafting of it - has
really two components. It didn't redefine the ADA. It defined, again,
disability and did so in a manner adopting many of the EEOC's regulations.
This time around, the regulations were put into the statue so nobody could
be mystified as to what Congress intended. One could debate whether or
not the definition is broader or narrower. I just think it brought us back to
the intent of Congress in 1990. And I can tell you that nobody, at least on
that part of the discussion, talked about broadening or narrowing. You tried
to figure out how to reemphasize what the Congress did in 1990.
But there is a second component to the ADA Amendments Act which is
the so called third prong - the missing prong. What was that put in there for
in 1990? And I would simply point out to you that the "regarded as" prong
of the statute has changed. The law has changed. Because there you can be
regarded as having an impairment, not a disability. If you assert a right
under the "regarded as" prong, you leave behind your right to claim a
reasonable accommodation.
And so there was a tradeoff. I don't know how else to put it. There was
this pure tradeoff between opening up the "regarded as" prong, in effect,
deeming those impairments just as the law deems race or gender. Nothing
more. Nothing less. If you could show causation of an impairment, you're
going to win your case. If you can't, you're going to lose your case. That's
the simple notion.
And so if you don't need a reasonable accommodation or if you don't
think you need one, then reasonable accommodation is really not the issue.
We talked in our discussions about people coming back from Iraq with
facial scarring, who don't have any disability other than facial scarring, and
still would not be hired by an employer. What do they do? They don't need
an accommodation. But they very well might be denied a job because of
their condition. They could bring a claim under the "regarded as" prong.
You could show that the employer did not want somebody looking like that
in the workplace.
And remember - and I'll finish by where I began - remember I said that
conceptually, there really is not a lot of difference between the various
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laws. It is not unlike the 1960s and 1970s when Title VII began, when an
employer could not say they didn't want somebody who 'looked like that'
in their workplace because 'looking like that' meant someone who was a
person of color, or a person who was pregnant, or a woman. Just as that
was illegal, it is so now under the ADA Amendments Act, as it was before,
I might add. The seminar industry says the ADA Amendments Act has
been stunning, but at the same time, you sort of say there's really been no
change.
(Laughter)
LAWRENCE LORBER: Hello?! There's been no change. The law is
what the law is, I think. Andy may disagree but the law is what the law is.
But what's happened is that just as an employer cannot say "I don't want
somebody who 'looks like that' in my workplace," because they're a
person of color, because they're a woman, because they're pregnant,
because they're of a certain nationality, or because they wear a beard or a
skull cap or anything else, now an employer cannot say "I don't want
somebody in my workplace who 'looks like that"' because they're in a
wheelchair, or they have facial scarring, or they have tics, or they may have
any other considerations that today are clearly disabilities.
So in terms of what an employer could ask, a concept comes up which
may not be in favor now, but has a lot of resonance in other instances:
don't ask, don't tell. Lots of employers are told simply "don't ask." You're
supposed to hire somebody who can do the job. For applicants - and then
I'll pass this onto Commissioner Griffin - here's a question you are going
to have to ask yourselves: how do you want to get into the workplace? Do
you want to get into the workplace, and what would be your entrde in? And
do you identify your condition? Because there are many conditions which
are clearly disabilities. With somebody with diabetes, you don't know they
have diabetes except they have to take a lunch break at a certain time.
You're going to have to make decisions as to what you need to disclose
and what you feel comfortable disclosing, and there needs to be an
understanding that there is a real world out there. The law is great. The law
is very clear as to what you can or cannot do. You can't ask these
questions. And that's all fine, but some manager some place might say, "I
have to make time for this man or this woman to take a lunch break at
11:30 a.m.," at a pharmacy in Nebraska, for example, and "I can't allow
this person to take a lunch break, and therefore, I won't hire this person" or
"I will terminate this person." And that is a case. That's Orr v. Wal-Mart
Stores, Inc.8 And I had the privilege of testifying with Mr. Orr at the House
8. 297 F.3d 720 (8th Cir. 2002) (en banc).
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hearings.
You have to make your own decisions as to what you do. But as I said,
again, you have to know the job you're applying for. You have to know
your own skills, your own abilities, and your own needs. What types of
accommodations do you need to simply be put on an equal plane with other
applicants?
And finally, I will point out that at that point in our discussions we talked
a lot about cases. There are cases which apply that notion to the ADA as
well. You get no preference for the job but you get consideration for the
job. And that's what the ADAAA has done. So in terms of disclosing your
conditions, I think it is important to understand what the law requires of
employers and what the obligation is on the part of applicants so that they
understand what they have to do. It is a two-way street to cross that divide.
CHRISTINE GRIFFIN: Thanks.
GIHAN FERNANDO: Thanks so much.
CHRISTINE GRIFFIN: We at the EEOC issue lots of guidance. We
try to be very helpful. We issue lots of guidance but we've actually never
done guidance specifically on whether to disclose or not. We certainly
sprinkled our wisdom among other guidance that we've issued. And I'm
going to let you read those, but if you look at our pre-employment inquiries
or you look at the guidance on the ADA for people with psychiatric
disabilities, you'll see discussion there about disclosing, and what an
employer can and cannot do, what they can ask. Larry's been over that.
And I want to just give some commonsense advice to people with
disabilities about not waiting until things are really bad and you're being
fired before you actually say, "oh, by the way, I have a disability." That's
just practical advice. That's probably not the right time to be having that
conversation. If you need an accommodation, raise it early enough to get
the accommodation to do the job.
But I think the thing that we don't talk a lot about is that there's no
requirement to disclose. And we live in a society where that is how it is
right now. And unfortunately, it's still a very unfriendly place for people
with certain types of disabilities. Now, when I roll in to a room, it's pretty
obvious I have a disability. So we're not going to have a discussion about
my disclosure, but for anybody with a hidden disability, this is, as you
know, a huge dilemma. It's a huge dilemma when you come to law school
with a hidden disability.
If people need the accommodation right off the bat then they're going to
disclose; you're going to have that conversation. But if they don't, and they
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don't know how it's going to go, they're going to wait a little bit. And
that's when, I think, people get into this difficult area of waiting too long.
You're getting the bad grades or you're being terminated before you say,
"well, gee, there is this other issue here." So I think that area there is where
lots of people have trouble.
But frankly, for people with hidden disabilities that don't need an
accommodation, they don't need to disclose. And a lot of times, I've got to
be honest with you, I say to people, "then don't. Then don't disclose. Don't
disclose in the event that somewhere, a year or two from now, you might
need that accommodation. Because it is going to change the way your
employer thinks about you." In all honesty, people have notions about
disabilities, and certainly, more so about certain disabilities and it's a
problem.
But I'd love to really have more of a dialogue about how do we change
that? How do we change that at law schools at the very least? How do we
make it so welcoming that people can come into your office and say "hey,
I'm disabled. I'm proud. Get used to it. And I don't need an
accommodation, but I want to be upfront about it. I want to join the
National Association of Law Students with Disabilities, and I want to be
active in that Association." How do you encourage people to do that? How
do you create a safe environment?
How do you address issues that arise when your students come back
from interviews and say to you in career services or you as a dean of
students: "I just interviewed with this firm, that firm, and that firm and this
is what they said to me; this is what they asked me"? Carrie talked about
that experience. I had that experience. Everybody who interviews in a
wheelchair does, I swear, but maybe they stopped because we all started
talking about it publicly.
(Laughter)
CHRISTINE GRIFFIN: I was asked, and this is the funniest thing - the
number one question: how are you going to get a book down off of a shelf
in the library?
(Laughter)
CHRISTINE GRIFFIN: Third year of law school I think I figured that
one out.
(Laughter)
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CHRISTINE GRIFFIN: I thought to myself, "can we move on to
something that actually pertains to the job?" I always wanted to answer,
"oh, I'm going to go get the most senior partner in the firm and ask him to
get it for me."
(Laughter)
CHRISTINE GRIFFIN: That's what I wanted to ask, but I wanted the
job. And I never got the job, mind you, as Carrie talked about, because we
looked a little different, and what would clients think if the firm hired
people with disabilities?
So you know what, I think you know what the law is. And you can look
it up and you can read our guidance. But the discussion is, how do we
create an environment where actually we, as the law schools, are - well,
this "we"- I've inserted myself into your world...
(Laughter)
CHRISTINE GRIFFIN: . . . how do we at the law schools actually
have the guts to go back to employers and say "you're wrong, you
shouldn't have done this and we don't want you on our campus
interviewing if you're going to keep doing that"? Have any of you ever said
that?
I would come back to career services and say what law firms have said
to me and the illegal things that they had asked me, and everyone would go
"oh, that's awful, you must have felt terrible." Yeah. And I'm really pissed
off, so what are you going to do about it?
(Laughter)
CHRISTINE GRIFFIN: And career services did nothing. I've got to be
honest with you - they did nothing because they did not want to piss off
that firm. They did not want to. It was sort of like, we'll sacrifice Chris
Griffin's job because we're going to get so much more. It's really for the
good of everybody else that we won't go after - let's see, can I name these
firms?
(Laughter)
CHRISTINE GRIFFIN: Yes, I can.
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CARRIE GRIFFIN BASAS: The list is too long.
CHRISTINE GRIFFIN: Do they still exist? No, some don't.
(Laughter)
CHRISTINE GRIFFIN: Which made me very gleeful, I've got to
admit.
(Laughter)
CHRISTINE GRIFFIN: But that's really, I think, the conversation we
should be having. How do you make this a better society so that people can
and want to disclose that they have a disability? That they can sit in some
classroom in a law school and say "you know what, I have a psychiatric
disability and I look at this a little differently because of my experience as a
person with a psychiatric disability." Or they're sitting in a lunchroom at
work and they say "you know what, I have epilepsy; I haven't had a seizure
in six years because I'm on this medication and it's really working out
well, but I have epilepsy." People, I mean, you can't say that. You can, but

(Laughter)
CHRISTINE GRIFFIN: ... the next time you screw up or something
at work, someone is going to go "oh, well you know it's because of that
psychiatric disability. I'm sure of it. That Dilantin must be doing something
really wacky to that person."
(Laughter)
CHRISTINE GRIFFIN: And even something as simple as someone
with diabetes saying out loud, "I have diabetes." I mean, a lot of us think
"oh my God, that should be okay." But hey, how long ago was it when
people wouldn't talk about having cancer?
I think we should be talking about how we can make it easier for people
to disclose. How do we make it welcoming for people to disclose if they
want to? How do we say "we've created an environment where we want to
support you? We want to have a chapter of the National Association of
Law Students with Disabilities at our school. We want that chapter. We
encourage people to join because that's what's going to change society's
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views about people with disabilities in this country."
And frankly, there can't be a person in this room that doesn't have some
connection, a family member, as someone talked about earlier on the panel,
a friend, somebody that has a disability. If someone can raise their hand
and say "I don't know anyone, there's no one in my family," I'd be
shocked. Please, your hand if you're here.
(Laughter)
CHRISTINE GRIFFIN: Because, you can't find anyone who doesn't
know someone with a disability. I mean it is just a kind of human
condition. That's what it is. So let's have that discussion. Let's have a
discussion about how do we make this a really good place. And let's start
with the law schools. Let's start calling the law firms and the other
employers on their discriminatory behavior. Let's start saying "that's not
acceptable." And let's start changing the whole environment around this
issue.
GIHAN FERNANDO: Carrie.
CARRIE GRIFFIN BASAS: Give them hell, Chris.
(Laughter)
GIHAN FERNANDO: Absolutely.
CARRIE GRIFFIN BASAS: Even though we share a similar name, we
are not related. I just wanted to say I'm Carrie Griffin Basas. And she's
Christine Griffin.
CHRISTINE GRIFFIN: She used to be just Carrie Griffin.
CARRIE GRIFFIN BASAS: I used to be just Carrie Griffin, but we're
not related. We did pass through the same town at one point. But anyway, I
agree with her. And I think the discussion needs to start with documenting
the experiences of lawyers' disabilities because we sadly know very little
about them. And law firms needs to do more. And the law schools need to
do more in terms of tracking our alumni offices, our career services offices,
our student services offices. I've heard time and again that "we can't do
anything about it because people don't want to disclose. They don't want to
come forward, there's so much stigma." That's true. Or the definition of
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disability is too hard. Well, why don't we count the people who are willing
to come forward and say they have a disability? That's fine enough. That's
a good place to start.
Like I was saying, through my personal experiences and seeing this
happen to a number of other students and professionals, I became really
frustrated. So I decided when I went into academia - I started as a visiting
researcher at University of Virginia Law School and then went into a
visiting assistant professorship at Penn State - that I was going to do a
study of the experiences of women with disabilities in the legal profession.
I'm really interested in the intersection of gender and disability. We can
take the gender piece out today. You're more than welcome to ask me
about it when we have the Q&A.
But, I decided I was going to do a qualitative study. I didn't want to do a
quantitative study. I'm not a federal agency. That would be great for
Department of Labor, EEOC, the Office of Disability Employment Policy,
or somebody else to do. But I thought that I could do an empirical,
qualitative study with some attorneys that I could reach by doing interviews
and surveys, and asking lawyers, anyone from a recent graduate all the way
through to retirees, about what their experiences were having a disability
and practicing law. And so that's what I did.
And I conducted this study. It's the first of its kind that I know of in the
U.S., and I reached thirty-nine women attorneys with disabilities. It took
me about nine months to gather the data, about another nine months to a
year to actually read through it and code it, and I wrote an article which is
going to come out next spring and is up on SSRN.com. You can search for
my last name; it's called "The New Boys: Women with Disabilities and the
Legal Profession," and all of the data is up there.
But a lot of themes emerged. I got enough information - I could write a
book if I want - a lot came up about reasonable accommodation disclosure,
but it was mostly about managing attitudes in the workplace. I wanted to
share some of those stories with you because I think the attitudinal barriers
are the most significant ones. And they start in the law schools. And the
funny thing is, it's not what you think. I think employers sometimes have
this idea as "we're the first line of defense; we keep lawyers with
disabilities out of the legal profession because we're protecting our
clients."
Well, consistently when I talked to these lawyers, they said sometimes,
"my clients don't notice I have a disability." And I - this was in reference
to a blind attorney that I interviewed who was obviously blind. She used a
cane, had an assistance dog, and employed support staff, such as a driver,
and she said that she sometimes had clients who did not notice. She'd work
with them for a year and at the end would say, "man, I was so absorbed in
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my problem that finally, I said 'oh, I had a blind attorney, how did she do
all that work'?"
But maybe the clients were going through family problems. They didn't
notice until the end. It didn't bother them until the end and/or it didn't ever
really bother them. They were more curious about it than anything. But
wow, judges and other attorneys, that was the first thing they noticed. The
first words were always: "How can you represent someone? Are you
competent? Are you diligent? Are you going to be able to communicate
properly with your client? I'm not so sure." So they would narrow in on
that, and meanwhile, in twenty-something years of practice, maybe a
couple of clients had asked about it.
So you're supposed to be protecting our clients - naYve clients, first time
clients or something like that - from attorneys who can't do the job. And
we have a hard time really defining the essential functions of the job as an
attorney. Sometimes those essential functions are more super-human than
anything else, or the expectations are. And so we have a really hard time,
and we can be harder on other members of our profession than clients can
be.
I guess, we, as those other members of the profession, can be more
discriminatory or prejudiced and biased than clients. And judges can be the
same way about some of these attitudinal barriers. So here are two
compelling quotes from the women that I spoke to. The first one is really
pointed and it's about disclosure. A woman with mental health issues
decided not to disclose in the beginning.
She said: "I started in a large law firm in San Francisco where I worked
for about a year and a half before I was terminated for allegedly poor
performance. This law firm was not aware of my disability when it hired
me. And the law partner in my department didn't like the fact that I did not
disclose my disability when I was interviewing for the job. My work was
average but certainly not enough to get me terminated." And she said, in
talking to her, that as soon as he found out that she hadn't disclosed, he did
everything he could to mount a case against her; that she had to go because
he felt like she had deceived him.
This was the risk that she felt like she was taking. She felt like she
wouldn't get the job in the beginning if she had disclosed, so she didn't
disclose because she was just going to take the chance. And, it was
probably a good risk to take, honestly. And we're talking about
discrimination in the beginning - the chances of that are high.
And then another attorney, an attorney in California who identifies as
having multiple disabilities - the women who respond to my survey really
represented women from across the country, all ages, all races, sexual
orientations, I can give you more specifics - but this woman said: "I was
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discouraged from disclosing my disability the second I walked through the
door at Humphrey." It was an elite law school in California but I changed
the name of it and for good reason.
She said professors, classmates, people who were supposed to be
disability support service folks just did not want to talk about it. It made
them really uncomfortable. And they felt like it was really shameful. And
she said, "there isn't anyone I can go to to talk about this. It's the most
ridiculous thing. I'm supposed to put it away and forget about it. And so,
how can I get any help with this anywhere?"
A lot of these women felt so isolated and so marginalized. That was the
hardest part of their experiences, especially when they were talking about a
transition. One of the most compelling parts of the study was that these
women were so shocked that there could be thirty-eight other women out
there for me to talk to who wanted to know about them. They asked, "like
what else? Is this like what other people said? What are they like? Can I
talk to them?"
(Laughter)
And it would be great at some point to connect them in some way. The
women were very generous in telling me about the rest of their lives. And
there were a lot of themes. In terms of the gender issue, a lot of them felt
like they were working a second shift. They felt like they had made
significant choices or had given up a lot to be able to be attorneys, and to
be partners to other people, and to be moms, and to try to get some
acceptance in the profession. Some of them described themselves as being
half-attorneys, or not real attorneys, or not real women, which was
disturbing to hear when it was repeated by different people.
I asked them about a lot of things - biographical, demographic
information - it was all very open ended - education, law school
experiences. I wanted to know how well-integrated they were in the
community, so I wanted to know how they were treated by their peers everyone from their classmates to support staff. And I wanted to know if
there were other disabled people around. And I wanted to know how it
broke down between the people around them, with and without disabilities.
I wanted to know about their workforce experiences and making all those
transitions - so everything from hiring to retention and promotion. We
know that often, people with disabilities are not only unemployed, but
they're underemployed. There are so many people out there who are so
educated and not making enough money, not being promoted up to the
same level as people without disabilities.
The women were, I think, so candid because they knew it was
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confidential. Many of them used aliases. And they were just really willing
to share the survey with other women. The problem is, I have no idea what
percentage of the population of women attorneys with disabilities are
reachable because we don't have anybody really collecting data in that
regard. And so, I wanted to give you some examples of the questions that I
asked about accommodations at work.
I asked, have you required accommodations of any kind at work? What
have they been? And how have employers and coworkers responded? To
your knowledge, how many other people with disabilities of any kind work
in your company or office? What are their titles or roles? How is disability
addressed in your workplace if at all? What words would you use to
describe your satisfaction level with your current employment? What
barriers, if any, do you see at your workplace? Tell me about your career
trajectory.
The reason I did this study, or did it this way, was that I started to do a
survey of the top one-hundred law firms to find out about their recruitment
practices for disability as a diversity factor. Only two responded to me.
Now this was when I was at UVA as a visiting researcher so I thought it
would give me some credibility to be at UVA. But it didn't. And this was
supposed to be anonymous and confidential. One of the firms filled out the
survey, and it was a really short survey. And at the one firm that did fill it
out, the HR person told me it was really hard to do because they didn't
really collect the data. So it took her a really long time. I would have given
her a gold star if you could give someone a virtual gold star ... maybe you
can on Facebook or something.
(Laughter)
CARRIE GRIFFIN BASAS: But I would have given her one...
(Laughter)
CARRIE GRIFFIN BASAS: ...

put it on her forehead because she

really worked very hard. And it turned out they really had like half of a
person with a disability or something. There was like an old person who
didn't self-identify, so we weren't sure how to count him.
(Laughter)
CARRIE GRIFFIN BASAS: But the other person from the second firm
who responded said that they were looking at their practices and didn't feel
comfortable. And then there were some other people, I was trying to wait it

66

JOURNAL OF GENDER, SOCIAL POLICY & THE LAW

[Vol. 18:1

out, and they just said "we don't want to disclose that kind of information."
Or "we don't track it." So I guess, actually, it's more accurate to say that
one filled out the survey and there were a handful of places that said "we
don't want to respond" or "we haven't considered tracking it in some way."
So, I said, "well that is an option. You can fill it out in the survey and tell
me why you're not tracking it." And they said, "we're not going to respond
to that." So they wouldn't say "we don't consider it to be a diversity issue.
It's not a significant issue for us." I would like to know why they're not
tracking it. I mean, it's under the ABA goals, so why isn't it something
they're tracking through diversity? Why don't they have a plan in place?
But, so I figure that's okay. Go to the lawyers, talk to them about how
they're being hired. That is something I always wanted to do anyway but I
thought it was interesting to start with the law firms. I'd like to try again
and see if they would do it. But an organization with more stature could
take that up. Lawyers with disabilities haven't been fully studied in NALP's
'After the JD' study, either. And so I ended up reaching recent graduates,
people who were taking the bar exam to women in their sixties, all across
the country, who graduated from top five schools to lower-ranked schools,
public interest firms, people in disability law practice, solo practitioners,
law firms, but not law firm partners and not judges.
People who started in law firms didn't stay in law firms, which was of
concern. And a lot of the women ended up being self-employed. The longer
they were out, the more likely they were to be self-employed or have some
sort of flexible work plan, so to be in smaller firms, or to not be in the law,
or to be in disability law. And many of them said they ended up in
disability law because they were pushed into it.
Now some of them really liked it afterwards, but they felt like they had
been ghettoized in some way into the profession. They were glad because
they had been discriminated against, so then they knew what to do. They
could go after people after going on all those interviews. I think they upped
their game by the time they got to me, Chris, because they were asking me
about Casey Martin. So...
(Laughter)
CARRIE GRIFFIN BASAS: Not only do I not really care about golf
but (laughter) I think Casey is fine. But anyway...
(Laughter)
CARRIE GRIFFIN BASAS: At least it was quasi-legal. Yeah.
Sometimes they would ask me, "do you feel comfortable in that chair?" I
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was like "no, I want to go sit on your lap."
(Laughter)
CARRIE GRIFFIN BASAS: That's sexual harassment.
(Laughter)
CARRIE GRIFFIN BASAS: Anyway. Can I work in your employment
practice?
(Laughter)
CARRIE GRIFFIN BASAS: Anyway. Sorry, just checking to see if
you're there. I do that with my students too.
(Laughter)
CARRIE GRIFFIN BASAS: In the study we had diversity, and race,
and sexual orientation too, which was great to have. But, it was a concern
that people didn't feel like they were going to last if they got up for
partnership. And when it came to accommodations, some of the women
told these stories in which they were given accommodations and then they
were taken away. This was in law school and at work. As soon as they
started doing well, somebody said, "here, Susie, you're doing so well, let's
just take that away."
CHRISTINE GRIFFIN: You don't need that.
CARRIE GRIFFIN BASAS: And, there would be conversations - and
I hate when these messages go around like on the disability student service
listserves - where they'd say: "I have this person who has epilepsy. What
do they deserve?" Okay. They'll say, "I hired this person ten years ago who
had this, and you seem similar to that person, so you only get this
accommodation." "Well, that's not working for me." "But that person only
needed that." "Well, you should be able to deal with that."
So they made these comparisons. It's fine to start as a base point like
"maybe that would work for you. Can we start at that?" Almost like
titrating medication or something, "could we start with that? Here's our
base," or "here are some ideas for us that might work. How would that
go?" That's a great way to start. It's a good comparison model. But
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sometimes they'd say "we have this person, why don't we just do that?
And if that doesn't work for you, we'll do nothing."
That was an accommodation approach that was done too much in the
workplace. It was really frustrating for the women. And sometimes, these
comparisons were really apples and oranges. It was like somebody used a
wheelchair for completely different reasons, so "let's do what we did for
this other person." There was really lack of knowledge in that way.
The women had a really hard time being understood by the bar and like I
was saying, the attitudinal barriers were the hardest. The attitudinal barriers
when it came to disclosure were external, but they were also internal. And
I'll wrap up here with a quote, and I found this to be a really compelling
quote. This woman named Marta who is African American and in solo
practice in Georgia, she said, "regardless of whether they have it or not" and by 'they' she means peers in the profession - "they know the mindset
they're supposed to have about race." So I really think people are always
wondering how a person who is blind can do all the reading. I have judges
and lawyers say to me, "how can you do this or that?" So I definitely think
disability is where people need a lot more education than they do about
race. I do think people have a lot of fear and that drives their attitudes.
The thing that really was most concerning is that some of these
attitudinal barriers over time became internalized by some of the attorneys
with disabilities. Not when they had really great support networks, or
professional networks, or when they came to an event like this where they
had a great law school support network, or bar, or bar network, or
organization, but they internalized the barriers when these networks were
lacking.
Some of the women really had a lot of shame and expressed a lot of
shame about being different. They felt like they did need to hide and felt
like people were treating them inappropriately. And they felt that they were
being treated differently because they weren't as good as lawyers. They
were sort of resigned to not getting great jobs and not being "a real
lawyer." That was what was most disconcerting.
In the end, many of the women were thriving, and it was a minority of
women who had internalized these barriers, but it's still very upsetting. It
shows that there's a long way to go, and that the kinds of accommodation
and the kinds of disclosure issues go much further than just the physical
communication and workplace flexibility issues that we think about.
Thanks so much.
GIHAN FERNANDO: Thank you all so much. And this was really
enlightening and stimulating. Are there questions from the audience? Yes?
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AUDIENCE MEMBER: I'm interested in how you would suggest
people deal with disclosure issues when it's apparent from say, their
transcripts or their resume, that there have been some lapses when they
haven't been in school, or just anything that makes it clear that something
is going on?
CHRISTINE GRIFFIN: Well, there are a variety of things that you can
read and advice you can get on that. Again, it's going to depend on whether
they want to disclose upfront or not. And, if they do then they can, you
know. And the lapse is based on something related to disability?
AUDIENCE MEMBER: Right.
CHRISTINE GRIFFIN: They can say that. If they don't want to, there
are certainly other ways that you can explain that away without outright
lying. There are ways that you can do that. But it's going to come down to
whether the person is comfortable in disclosing. And, sometimes, if they
need the accommodation, and they need it upfront, on day one they've got
to disclose anyway. I mean, then it becomes a little simpler. But I can't tell
you there's just one way of doing that.
LAWRENCE LORBER: I think if there's a gap, there really is a need
to know. For example, if there's a gap and you say you were out of school
for a year for health reasons, there's no need not to hide anything to say
what they were, or if you were in treatment for something. It doesn't
matter. I think that - my own view is - that on an interview with law firms,
if there's an explanation like that, that's fine. Now, if somebody asks why
and where were you, well then they are crossing the line, because they have
no right to ask that question. They certainly can ask why there was a gap.
Absolutely.
You can say, "because I was undergoing physical treatment." That's
where the dialogue ends. If the follow up question is "well, is there
anything that prevents you from doing your job?" then you say "no" and
there you go. But, again, that is the law. There may be a different reality.
But you certainly do not have to disclose. And I would say probably in
most instances, you should not disclose. Not that you're hiding anything,
but you should not disclose what it was. Again, I'll give you sort of a
practice tip from the defense bar. The easiest cases to defend are failure to
hire, because particularly these days, there's inevitably somebody else
who's applying for the job who's at least equally qualified.
GIHAN FERNANDO: Yeah.
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LAWRENCE LORBER: And so, I mean that's just - I'll give you that
tip.
(Comments)
LAWRENCE LORBER: You may not like it but that is the deal. And
when I get those cases, to be blunt about it, they are there. And
Commissioner Griffin's agency more often than not issues no cause
determinations on failure to hire more than any other claim, I believe,
Chris...
CHRISTINE GRIFFIN: Yeah. It's the most defensible case for an
employer.
LAWRENCE LORBER: Because there's always a comparator who is,
as I said, equally qualified, which is all you need; or better qualified,
however one determines that. So, that would be my response.
CHRISTINE GRIFFIN: I think this is what people can say without
actually lying about a gap in the resume, I heard someone say this once and
I thought it was clever: that "there were some health issues in my family."
(Laughter)
CHRISTINE GRIFFIN: Was I home taking care of my father, or was I
home taking care of me? So what?
CARRIE GRIFFIN BASAS: Well if it's for bar admission purposes,
my understanding is just disclose it. It's not a big deal. And - it depends on
what it is - but if you're being proactive about it, they generally are not
going to hold that against you.
GIHAN FERNANDO: Right.
CHRISTINE GRIFFIN: I mean I would hope and assume that in the
law schools, there are certain areas where I don't think the gaps are going
to cause discriminatory behavior. But, they certainly do in employment.
CARRIE GRIFFIN BASAS: Yeah.
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GIHAN FERNANDO: I think that's exactly right.
GIHAN FERNANDO: I think that one of the common themes I heard
on the panel, just sort of among the things that you were talking about, is
that a lot of this, most of this, is individual. It's very case-by-case.
(Comments)
GIHAN FERNANDO: And so, there isn't one answer that would work
for everyone here. And it will depend on your individual situation and I'd
encourage you to work with whoever counsels you on these issues about
your particular situation. I love your clever response there.
CHRISTINE GRIFFIN: Did you like that?
GIHAN FERNANDO: I liked that.
CHRISTINE GRIFFIN: Health issue in my family.
AUDIENCE MEMBER: Thank you.
AUDIENCE MEMBER: Could I just say something as a follow up to
that last point? I was a litigator for many years in Los Angeles before
coming to teach at Penn and now at Drexel. This idea of disclosure and
filling the gap, I know there are certain things the employers can't ask you.
They can ask the question to explain the gap, and you don't have to
disclose. But there's this natural human instinct to fill in the gaps,
especially in chronologies, because of how we process information.
So, I like your response because as a trial attorney, if there's a gap in
your evidence, you better have some reason why that witness is not there. If
there were four people involved in a transaction and you have three
testifying, the jury is going to say "whatever happened to the fourth guy?"
And that's what they're going to focus on.
Just as a practical matter, we need to make sure that we understand that
the employer is going to fill in their gap with a story - their own story. It
may be based on some of these stereotypes.
CHRISTINE GRIFFIN: Right.
AUDIENCE MEMBER: I would counsel people to be always honest
because after all, we're attorneys. So you want to always be honest and
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never be untruthful. But also, acknowledge that there are these biases that
are there and stereotypes and prejudices. And there's speculation, and
they'll fill in the gap.
The second thing on the disclosure issue is something that is new to me.
I had been a clinical faculty member at Penn and then at Drexel. It's a
brand new law school, and so I've been hired to create an academic support
program. And what struck me, when students are placed on academic
probation because they fall below the line, for our school, it's a 2.2 GPA,
they're required to come see me and also required to participate in my
programs.
Statistically it's just been astounding to me how many of them will
disclose privately to me that they are severely dyslexic, or they'll show me
writing, and they'll say "please don't pay attention, I feel so embarrassed
but I've been dyslexic. And I had accommodations in high school or I
didn't have them in college, but I could get through because I have a really
good memory." Or, "I took multiple choice tests." Over and over. "I have
ADHD, but I didn't want to use my medication because I wanted to see if I
could do it without medication. And now I'm on academic probation." I
mean, statistically, it's been staggering.
Because law schools and the legal profession are so conservative,
because people are afraid of what they can and can't do, and because the
attitudinal changes, both from institutional perspective and the internalized
perspective, it causes a lot of friction. From an institutional perspective, in
my job, I am struggling with how to help them do the things that they need
to, without being their attorney, but...
CARRIE GRIFFIN BASAS: Right.
AUDIENCE MEMBER: . . .yet wanting to advocate for them. So I
think there's a lot of tension, especially in a profession such as ours that's
so tradition-bound. And the disclosure issue for me personally, I was
openly gay in law school. And so that issue of when you disclose and when
you don't can be a real challenging one.
And so when I applied for clerkships, I didn't put on that I was gay. I put
on that I was the President of the Law Women's Union, that I was the
graduation speaker, that I was a moot court finalist, that I was this
percentage of the class, but I didn't put on that I was the Co-Chair of the
Lesbian and Gay Lawyers, because I wanted to get a clerkship. We all
make those decisions.
CARRIE GRIFFIN BASAS: Right.
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AUDIENCE MEMBER: And they're personally challenging.
LAWRENCE LORBER: People are talking about law firms. Let me
make some points. When you get into it in a law firm, sometimes you may
get interviewed by the antitrust partner, who has no notion what the law is
on disability...
(Laughter)
LAWRENCE LORBER: ... beyond their own specified area.
CHRISTINE GRIFFIN: No excuse.
LAWRENCE LORBER: And the other point that we make is that HR
departments in law firms are probably the weakest components of law
firms because they...
CHRISTINE GRIFFIN: Whose loss is that?
(Laughter)
LAWRENCE LORBER: Well I'm not defending it, I'm simply saying
that it is an individualized type of thing. I did a lot of work for accounting
firms who look at law firms and are stunned at the difference because the
big accounting firms run like businesses, and law firms, I don't care how
big they are, do not run that way. They are individualized sort of practice
areas. I remember speaking to the managing partners of most of the big
New York City law firms to tell them that their paralegals were subject to
the Fair Labor Standards Act and the Americans with Disabilities Act.
And these people were stunned that they would have to comply. And
then you point out that in the ADA, in Title III, there's a list of public
accommodations. You know, there are very few but there's a list of public
accommodations. And I love to say that barber shops and law offices are
named public accommodations. I think Congress wanted to make it crystal
clear to the lawyers that they were not exempt.
(Laughter)
LAWRENCE LORBER: But the notion that the law firm will know
what the law is - is just simply a misconception - it's not a defense,
Commissioner Griffin.
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(Laughter)
LAWRENCE LORBER: Ignorance is not a defense for the laws that
the EEOC is so vigorously enforcing. But nevertheless, I think that it is a
fact that really should be understood. And, I don't want it to demean our
profession, but it is what it is.
CARRIE GRIFFIN BASAS: I'll support Larry on that one. When I
couldn't get a job, I started a non-profit. When I got the Hearne Award
from the American Association for People with Disabilities, I was offered
to, among other things, train law firms on ADA issues for free and to
connect them with law students with disabilities who might make great
employees. And honestly, I didn't get a lot of law firms who. were
interested in taking me up on that offer. I got a lot of government agencies
who were already interested in hiring people with disabilities, although
they were not meeting their own goals. But now, there's a renewed
commitment to doing that.
I get students coming in a lot because I have an obvious, apparent
disability, and they joke with me. They'll say something and then in the
middle of the conversation, they're like, "well, that's just because I have
ADD." And then they laugh. And I'm not sure if they're kidding or not so I
look at them, and sometimes I laugh with them, and they say "no, I'm
serious." Or then they'll take it back, and then they'll try again and throw it
back in. And so, sometimes, they test me, because that's not my role. I'm
their professor. But I'd say I get anywhere from five to ten percent of my
students coming in to disclose.
And they come and shut the door, and sometimes it's the first day of
class, and they come and shut the door and start crying and say they have
an autoimmune disorder they just realized since they got to law school; or
they have a learning disability and they stopped taking their meds; or they
have bipolar disorder and they thought they could stop taking their meds.
Our support services folks and deans are having a hard time with this
too. And my suggestions to them have been, if the school has alumni with
disabilities, use them as a resource, see if you can set up some mentors. I
know people don't want forced relationships. There is a stigma to that. But
if there's anybody you think would be positive to bring in as a speaker, or
to offer as someone they could shadow, or talk to by e-mail to take off
some of that pressure - you don't need to force a lunch buddy on
somebody - but just somebody for them to talk to.
Sometimes it just takes people a while to come around. Sometimes it's
just sheer need or bottoming out. It takes some time. You can only provide
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the resources. Maybe just connecting them with NALSWD. They'll take
what they need on their own timeline, I think.
GIHAN FERNANDO: Thank you.
DAVID JAFFE: Is there still time?
GIHAN FERNANDO: I think we are over our time right now. David?
Yeah. Take one more?
DAVID JAFFE: Great. Thank you. First of all, let me just say to the
panel, thank you for your interesting and insightful remarks. I've really
enjoyed this session, as I did the first. My question was inspired by a
couple things that you said, Commissioner Griffin. And first of all, let me
just say that you injected yourself into the law school. I work at a law
school. I hope I can speak for everyone else who works at a law school and
say we welcome you.
GIHAN FERNANDO: Absolutely.
DAVID JAFFE: We welcome you into our world. But you also CHRISTINE GRIFFIN: Hire us.
(Laughter)
CHRISTINE GRIFFIN: Let's see some deans with disabilities.
(Laughter)
DAVID JAFFE: We can talk later.
(Laughter)
DAVID JAFFE: But you also said, and I agree about this idea of
making the environment more welcoming and actually taking steps when
an employer asks something that's inappropriate to go back to the employer
- law schools should go back to the employer - and not to be afraid of
them. But we don't because we're afraid of pissing them off. So, it got me
thinking there's got to be ways to do this.
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CHRISTINE GRIFFIN: God, my mother would have been so upset if
she heard me say that too.
DAVID JAFFE: Yeah. Well, it's not like this is being recorded or
anything.
CHRISTINE GRIFFIN: I know.
(Laughter)
DAVID JAFFE: But there's got to be ways to have these interactions
without pissing them off. There's got to be ways to have constructive
interactions between law schools and the people at law firms about this.
And so my question is, for any and all of you, is do you have any thoughts
about how to have those dialogues? How to have those conversations in
such ways that law firms are going to hear them without getting angry and
defensive? I'd just like to hear your thoughts on that. Thank you.
CHRISTINE GRIFFIN: Larry, I mean you have the best experience.
You're at a firm.
LAWRENCE LORBER: I would go to the law firm and tell them.
Remember the law firms these days are, particularly these days, to be blunt,
they are paranoid about how they are rated by the rating agencies for
getting out to law schools and hiring, particularly because for the law
industry, this is really a grim period of time as you all know. But they are,
certainly the large or very large law firms, are extraordinarily sensitive
about that. And the notion is that you'll piss them off and that they won't
come back.
That may be so for other law firms, or regional law firms. I don't know. I
can tell you though that for the large law firms, and I'm not being nai've
about it, that's simply not the case at all. They understand their obligations.
They are terrified about having any sort of reputation - maybe well
deserved - but nevertheless having the reputation as being exclusionary
places. So, we do a lot of work, my firm, we are the labor lawyers for a lot
of other law firms. It's an interesting type of client base. And they really
are naive. They don't understand the law. But a lot of them, they don't
want to get a reputation. And again, I'm talking about the large law firms,
those that I do know. I've not found that defensiveness or pulling out of
recruitment to be an issue these days. Maybe some of the smaller firms,
yeah, and now with what's happening in the law firms, things are getting
tighter.
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But the other thing to remember is, and I'll just finish, is the law firms
are not immune from what's happening in the world. Just as when we did
the ADA, I'll go back to that and finish. It was amazing how many
members of Congress had relatives, themselves or relatives, who had
disabilities. You could go to the hearings in 1990 and hear Orrin Hatch talk
about his brother, and Hatch is an extraordinarily conservative senator from
Utah. And it will bring you to tears as to what he did for his brother.
In law firms, particularly large law firms, there's no lack of knowledge institutional knowledge, if you could look at the firm as an institution about persons with disabilities and needs for accommodations.
Again, I'm not being naYve about it. But all I want to say is simply that it
used to be, that to get onto campus, there were a lot of hurdles to cross.
Now these days, the campuses might welcome any law firm onto the
campus. But in normal times, there are a lot of hurdles to cross, and the law
firms do not want to be labeled in any way, shape, or form or get a "black
mark" against them in terms of that. So I would be less concerned now.
GIHAN FERNANDO: I'll just add one comment from the law school
perspective. And David, I know you're being modest in the way you
prefaced your question. Law schools are having these conversations with
employers, but not enough, not as widely spread as they need to be,
undoubtedly. But those conversations have happened and are continuing to
happen on an ongoing basis.
I don't always think the best remedy - which is sort of our ultimate
sanction - is to prevent the employer from coming back. I think there can
be much more productive ways to...
CHRISTINE GRIFFIN: Right.
GIHAN FERNANDO: ... move the law firm and educate them and get
money out of them to help with publicizing these issues.
(Laughter)
GIHAN FERNANDO: In particular situations, there are opportunities
that can really move the ball forward for the students who are facing these
issues. I think that's a useful way to move forward.
DAVID JAFFE: Great. Thank you very much to each of you on this
panel.
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